[Case Title]Underground Storage, Mason v Southern Sanitation
[Case Number]95-30841

[Bankruptcy Judge]Arthur J. Spectcor

[Adversary Number]95-3154

[Date Published]February 13, 1997



UNI TED STATES BANKRUPTCY COURT

FOR THE EASTERN DI STRI CT OF M CHI GAN

SOUTHERN DI VI SI ON -

In re: UNDERGROUND STORAGE TANK TECHNI CAL Case No.
SERVI CES GROUP, I NC. d/b/a UST Tech,

Debt or .

M CHAEL A. MASON, Trustee of
UNDERGROUND STORAGE TANK TECHNI CAL
SERVI CES GROUP, INC., d/b/a UST Tech,

Plaintiff,

SOUTHERN SANI TATI ON, | NC. ,

Def endant .

M CHAEL A. MASON, Trustee of
UNDERGROUND STORAGE TANK TECHNI CAL
SERVI CES GROUP, INC., d/b/a UST Tech,

Pl ai ntiff,

GARY DI RT COMPANY, | NC.,

Def endant .

APPEARANCES:

Chapt er

A. P. No.

A. P. No.

95- 30841

95- 3154

95- 3155



JON A. SHERK
Attorney for Plaintiff

STEVEN W MOULTON
Attorney for both Defendants

OPI NI ON REGARDI NG CROSS MOTI ONS
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I NTRODUCTI ON

Sverdrup Environnental, Inc., entered into an agreenent with the
United States, pursuant to which the former was to serve as general
contractor for a construction project at the Fort Canpbell Mlitary
Reservation, whichis |ocated on the border bet ween Kent ucky and Tennessee.
I n connectionwiththis project, Sverdrup "subcontracted” w th Underground
St or age Tank Techni cal Services Group ("UST Tech"), whichinturnentered
i nt o separate subcontracts with Southern Sanitation, Inc., and Gary Dirt
Co., Inc. Southern and Gary were pai d for the work whi ch they perforned by
nmeans of separate checks dated May 18, 1995, i nthe anpunts of $36, 953. 41
and $11, 025. 00, respectively. These checks were i ssued by Sverdrup and nade
payabl e jointly to UST Tech and t he respecti ve sub-subcontractor. UST Tech
endorsed the checks and delivered each to the joint payee.

W t hi n 90 days after these paynents were nade, UST Tech fil ed for
bankruptcy relief. Inthese adversary proceedi ngs, the chapter 7 trustee
seeks to avoi d t he paynents recei ved by Sout hern and Gary pursuant to 11
U S.C. 8547(b). Both partiesfiledanotionfor sunmary judgnment i n each

of the cases. For the reasons which foll ow, these notions will be deni ed.



DI SCUSSI ON
To successful ly i nvoke 8547(b), the chal |l enged "transfer" nust
be "of aninterest of the debtor in property.” 11 U. S.C. 8547(b). The
Plaintiff nust prove that UST Tech hel d such aninterest. See 11 U.S.C.

8547(g); seealso, e.g., Inre Hartl ey, 825 F. 2d 1067, 1069 (6th Gr. 1987);

Brown v. First Nat'|l Bank of Little Rock, 748 F. 2d 490, 491 (8th Cr. 1984).

The nmotions filed by Southern and Gary asserted that this
requi renent i s not net, advanci ng several theories in support of that
proposition. First and forenost anong themis t he Def endants’' contenti on
that they areentitledto sunmary judgnent based onthe Sixth Circuit's

decision in |In re Arnold, 908 F.2d 52 (6th Cir. 1990). That case is

di scussed at | ength i n an opi ni on entered cont enpor aneously herew th,

involving the same Plaintiff and a different def endant. See Mason v. Zorn

I ndustries, A P. No. 95-3109 (Bankr. E.D. M ch. Feb. 13, 1997), at pp. 2-7.
In Zorn, this Court concluded that " Arnold should . . . be construed as
hol di ng that thethird party's i ndependent obligation establishedthat the
transfer did not constitute a sei zure of the debtor's account receivable."
Id. at p. 7.

As in Zorn, the Defendants here argued that they had an
"i ndependent™ right tothe paynment by virtue of the MIler Act, 40 U. S. C.
8270a et seq. That Act generally requires that aparty enteringintoa
construction contract withthe United States "furnish. . . [a] paynent bond

with asurety . . . satisfactory to. . . [the] officer [awardi ng the



contract] for the protection of all persons supplying | abor and material in
t he prosecution of the work provided for in saidcontract.” 40 U.S.C.
§270a(2) .

Al t hough t he Def endants contracted with UST Tech rat her t han
Sverdrup, they neverthel ess had the right to nake a cl ai mon t he paynent
bond i f UST Tech was a "subcontractor” for purposes of a provisointhe
M 11l er Act which confers such aright on "any person having [a] direct
contractual relationshipwth asubcontractor"” of the general contractor.

40 U. S. C. 8270b(a). See MacEvoy Co. v. United States ex rel. The Calvin

Tonpkins Co., 322 U.S. 102, 108-11 (1944) (holding that a party which
contractedwith a "materi al man" coul d not recover fromthe paynent bond
because a material man i s not a "subcontractor”). UST Tech apparently neets
thiscriterion, as the trustee did not di spute that the Defendants had
ri ghts against the bond.

The trustee di d argue, however, that the Defendants' reliance on
the M|l ler Act is msplaced because their rights thereunder are only agai nst
t he bond, and not against Sverdrup. Thus the issue of Arnold's
applicability boils down to whet her t he Def endants woul d have a cause of
action agai nst Sverdrup under the MIler Act.

It coul d be argued that, since the Act pl aces the onus on the
general contractor to furnish the paynment bond, the statute nust be prem sed
on the propositionthat that partyisliableto second-tier subcontractors

li ke the Defendants. See lnre d over Constr. Co., 30 B.R 873, 880 n. 22




(Bankr. WD. Ky. 1983) ("The underlying objective of thislegislation]i.e.,
the M|l er Act] presupposes that the contractor has a fiduciary duty towards
wor kers associated withthe project.”). Indeed, it appears that M|l er Act
bonds routinely subject the general contractor toliability for all clains
nmade on t he bond. See St andard For m25A (t he st andard paynment bond provi ded
by t he governnent to t he general contractor of a M|l er Act construction
j ob, which states that the obligationthereunder binds the principal and
surety "jointly and severally,"” and that the "obligationisvoidif the

Princi pal pronptly makes payment to all persons having a direct rel ationship

with the Principal or a subcontractor of the Principal" (enphasis added));
MacEvoy, 322 U. S. at 103 ("Pursuant tothe M|l er Act, MacEvoy [t he general
contractor] . . . and. . . Aetna Casualty and Surety Conpany . . . executed
a paynent bond. . . , conditioned on the pronpt paynent by MacEvoy 'to all
per sons suppl yi ng | abor and material inthe prosecution of the work provi ded
for in said contract.'" (footnote omtted)).

The viewthat the Act "presupposes” liability onthe general
contractor's part is reinforced by a provi sionthereinwhichconditionsthe
bond ri ghts of sub-subcontractors onthe "giving [of tinmely] witten notice
to. . . [thegeneral] contractor . . . stating. . . the anount cl ai ned."
40 U. S. C. 8270b(a). That notice woul d seemto be m sdirectedif, as the
trust ee suggests, the general contractor has noliabilityonclains filed

by such parties onthe bond. See J. W Bateson Co. v. United States ex rel .

Board of Trustees, 434 U. S. 586, 590 n.4 (1978) (The MIler Act's notice




“requirement 'permts the prime contractor, after waiting ninety days [the
time period prescribed by 8270b(a)], safely to pay his subcontractors
wi thout fear of additional liability to sub-subcontractors or material men."'
The noti ce provisionthus prevents . . . 'doubl e paynents' by prine
contractors . . . . " (citations onmtted)).
d ven these considerations, it i s perhaps not surprisingthat one
finds dicta stating or at | east suggesting that the general contractor is
personally liableto all parties protected under the MIler Act. See

Sout hern Constr. Co. v. United States ex rel. Pickard, 371 U S. 57, 58n.1

(1962) (where the Court explainedinan asidethat "[u]nder the MIler Act

., Southern as a prime contractor was secondarily liableto suppliers
of the subcontractor"); MacEvoy, 322 U. S. at 110 (In enactingthe M1l er
Act, "Congress cannot be presuned . . . to haveintendedtoinposeliability
on t he paynent bond in situations whereit isdifficult or i npossiblefor

the prinme contractor to protect hinself."); United States ex rel. Maddux

Supply Co. v. St. Paul Fire &Marinelns. Co., 86 F. 3d 332, 334 (4th Cir.

1996) (per curianm) ("[t]he obligation of the [MIler Act] surety and

contractor includes anbunts owed by subcontractors totheir suppliers");

Sel by v. Ford Motor Co., 590 F. 2d 642, 648 n. 12 and acconpanyi ng text (6th
Cir. 1979) (citing the MIler Act in support of the observation that
"l egi sl atures have i ncreasi ngly found that the parti es have an i ndependent
|l egal duty . . . toseetothe proper application of construction funds");

cf. Pearlman v. Reliance lns. GCo., 371 U S 132, 141 (1962) (where t he Court




ruledthat a MIler Act surety who pai d cl ai ns agai nst t he paynent bond was
equi t ably subrogated to the rights of the general contractor with respect
to funds wi t hhel d by t he owner). | ndeed, one court clearly heldtothat

effect, seelnre Gay Electric Co., 192 B. R 706, 710 (Bankr. E.D. M ch.

1996) (Rhodes, J.), rev'd on other grounds sub nom Goldv. Al ban Tractor

Co., 202 B.R 424 (E.D. M ch. 1996), and anot her court arguably so hel d.

See United States exrel. S.C 1. Constr. Co. v. Gajic, 684 F. Supp. 190, 191

(N.D. IIl. 1988).

However, none of the cases cited even acknow edged t he fact t hat
the M1l er Act contains no provisionwhichspecifically states that the
general contractor is liableto sub-subcontractors. Gventhat statutory
om ssion, and t he absence of any persuasive judicial authority to the
contrary, the Court infers that a general contractor would not be in
violation of the Act if it were to supply a bond in which the surety's
liability for clai ns made t hereon by sub-subcontractors is defined solely
by the liability of the respective subcontractor, with the general
contractor havingnoliability for such clains. Accordingly, the Court
rejects the propositionthat the Def endants have (or woul d have had) a
direct cause of action against Sverdrup under the MIler Act.

As suggest ed above, it may be that MIler Act sureties invariably
require the general contractor to assune liability withrespect to all
cl ai s made on t he bond. Mre specifically, it couldwell betruethat the

bond whi ch Sver drup obt ai ned fromRel i ance | nsurance Conpany--the surety for



this construction project--establishes such liability.

I n fact, counsel for the trustee conceded during oral argunent
t hat Rel i ance woul d probably be entitledto rei nbursenent fromSverdrupin
t he event that Reliance paid either of the Defendants' bondclaim Cf.

Zorn, suprap. 3, at p. 11. Andif that is so, then for all intents and

pur poses Sverdrup owed an i ndependent obligationtothe Defendants which

woul d bring this casewithinthe scope of the holdinginArnold. Seeid.

at p. 12.

I n contrast toZorn, however, the trustee here did not stipul ate
t hat Reliance had such recourse under the ternms of the bond. And for
what ever reason, the Defendants did not subnit a copy of the bondinto
evi dence. W therefore nust assune t hat t he bond does not subj ect Sverdrup

toliability for UST Tech's debts. See, e.qg., Martinv. Tel ectroni cs Pacing

Systens, Inc., F.3d __ , 1997 W. 35041 at *2 (6th Cir. Jan. 31, 1997)

("I'nreview ng sunmary j udgnent notions, courts nust viewthe evidence in
the light nost favorable to the nonnoving party . . . .").

The Def endants, then, have not satisfiedthis Court "that there
i's nogenuineissue” withrespect totheir contentionthat Sverdrup was
i ndependently |iabletothe Defendant. F.R G v.P. 56(c) (incorporated by
F. R. Bankr.P. 7056). As a consequence, there woul d seemto be atriable
i ssue of fact as to whet her the Defendants "effectively wested an account

recei vabl e from UST Tech. Zorn, suprap. 3, at p. 5. But the Defendants

rai sed anot her argunment whi ch, at first blush, seens to bear on t hat sane



i ssue.

Sverdrup's contract with UST Tech provided in section 8.1.6 as

foll ows:

[ UST Tech] warrants and guarantees that titleto all
Subcontract Wrk, material s and equi pment cover ed by
an Application for Paynent . . . will pass to the
Owner upon recei pt of such paynent by [ Sverdrup] free
and clear of all liens, clains, security interests or
encunbr ances hereinafter referredto as Liens. [UST
Tech] shall indemify, defend and save harnl ess
[ Sverdrup] and Owmner against Liens filed on the
property of Omer by [ UST Tech's] subcontractors,
mat eri al men or suppliers for anounts they cl ai mare
due from[ UST Tech] for Subcontract Wrk. Wthinten
(10) days of receiving notice fromOaner or [ Sverdrup]
to do so, [ UST Tech] shall obtaintherel ease of any
such liens. If [UST Tech] failsto dosowthinthe
ti me provided herein, [ Sverdrup] may satisfy such
Li ens by paynment notw t hst andi ng [ UST Tech' s] def enses
thereto and without liability to[UST Tech] or its
surety therefor and may retai n out of any paynent due,
or to becone due to [ UST Tech] thereafter, an anount
sufficient toindemify [Sverdrup] and Oaner for such
paynment and any ot her expenses i ncurred by either of
them as a result of such |ien.

Sout hern's Brief at p. 3 (quoting the contract between Sverdrup and UST
Tech); Gary's Brief at p. 2 (i ncorporating Southern's brief by reference).
According to the Defendants, this provisiondenonstrates that UST Tech "was
not entitledto paynment fromSverdrup, unless it couldwarrant . . . [that
UST Tech] had . . . pai d Def endant[s] for the work whi ch Def endant[s] had
perfornmed."” Southern's Brief at pp. 3-4. Thus if UST Tech had " br ought
suit against Sverdrup to recover th[e] anount [owed], Sverdrup could

successful ly defend the claim as [ UST Tech] had not satisfieda materi al



precondition to receive paynent." |d. at p. 5.

Restatedinterns noredirectly relevant tothis Court's node of
anal ysi s, the Defendants coul d be argui ng that they di d not usurp UST Tech's
ri ght of paynment, for the sinplereasonthat UST Tech had no such ri ght.
| n assessing this argunent, it nust be renenbered t hat the question hereis
whet her Sverdrup's paynent was i n subst ance made on t he debt that it owed

to UST Tech. See Zorn, supra p. 3, at pp. 5-6. The Defendants may be

correct inarguingthat this account payabl e was not a mature debt. But
evenif that isso, it is of courseentirely possiblethat Sverdrup wai ved
its rights under 88.1.6 to withhold paynent. |ndeed, the contractual
requi rement that UST Tech "i ndemni fy" Sverdrup against "[l]iens filed. .
. by [UST Tech' s] subcontractors” seens to contenpl ate circunstances in
whi ch Sverdrup pai d UST Tech prematurel y--i.e., before sub-subcontractors
had been paid by UST Tech.

Put sinply, the contentionthat a party has only a conti ngent
ri ght of paynment does not preclude the possibility that that party (or a
creditor of that party, seeid., neverthel ess collected the debt. Thus the
contention that UST Tech had no present right of paynment isirrelevant in
t his context.

Two ot her theories citedinthe Defendants' notions arethat (1)
t he noney paid by Sverdrup was held in constructive trust for the

Def endant s’ benefit; and (2) UST Tech exerci sed no control over the noney

whi ch t he Def endants recei ved. See Southern's Brief at pp. 10-13. Because

10



t hese argunents goto theissue of whether UST Tech owned an interest in
noney, they are of course not relevant to the question of whether the

Def endant s appropri at ed UST Tech' s account recei vabl e. See generally Zorn,

supra p. 3, at pp. 6-7. And sincethe continuedviability of the account-
recei vabl e t heory mandat es deni al of the Def endants' notions in any event,
no pur pose woul d be served i n addr essi ng whet her t hey have establi shed t he

| ack of a genui ne i ssue concerni ng UST Tech's interest in Sverdrup's funds.

These sane questions cropupinadifferent context, however.
The Plaintiff's own notions for partial summary judgnment asserted t hat UST
Tech "had sufficient control over the funds [paidtothe Defendants] to
denonstrate aninterest inthe funds.” Plaintiff's Brief at p. 13. The
Plaintiff may beentitledtothe relief whichherequestsinhisnotionif,
infact, thereis no sound basis for concludi ng that UST Tech | acked an

ownershipinterest inthetransferred funds. See Arnold, 908 F. 2d at 56

(suggesting that the trustee m ght have prevail ed notw t hst andi ng t he
i ndependent obligationif thethird party had pai dthe preference def endant

"us[ing] noney that bel onged to" the debtor); see generally, Cox v. Kentucky

Dep't of Transp., 53 F. 3d 146, 150 (6th Cir. 1995) (Sunmary judgnment is

appropriate "if the evidenceis insufficient toreasonably support ajury
verdict infavor of the nonnoving party."). But as wi || be expl ai ned, t hat
concl usi on woul d nost assuredly be a reasonabl e one.

I n cases involving "transfers by third parties [directly tothe

11



preference def endant], the di mi nuti on of estate doctrine asks whet her t he
debt or controll ed the property tothe extent that he owned it and t hus t he
transfer dimnished his estate.” Hartley, 825 F.2d at 1070. Hartley's
nomencl at ure notwi t hstandi ng, the Court will refer tothis ruleasthe
“control" doctrine, if only for the sake of brevity.

Hartl ey did not explicitly define what it neant by "control ."
But it isfairly clear that the termfocuses on the anmount of discretionthe
debt or has with respect to howthe funds are to be spent. Seeid. at 1071-
72 (di stinguishing acasecitedby thetrustee onthe grounds "that the
debt or, not [the party nmaki ng the paynent to the preference defendant],
deci ded which creditor woul d receive the proceeds of the loan"). A
subsequent Sixth Circuit decision reinforces that point:

The real question here is whether the
Debtor was actually able to exercise
sufficient dom ni on and control over the
funds to denobnstrate an interest in
property . . . . By itself,

provi sional credit m ght not evi dence an
interest of the Debtor in property; but the
Debt or exerci sed dom ni on and control over
t he funds by nmaki ng actual paynent to a
creditor. The Debtor surely had sonet hi ng
of val ue during the period when t he Bank
was extending the provisional credit.
| nstead of witing [one] check . . . the
Debt or coul d have witten several checks,
payi ng of f each of its creditors on a pro
rata basis. Alternatively, the Debtor
coul d have purchased a 40-foot yacht. The
point is that the Debtor exercised
significant control . . . inchoosingto
pay of f asinglecreditor. [lnre] Snith,
966 F. 2d [ 1527], 1531 [(7th Cir.), cert.

12



di smi ssed, 121 L.Ed.2d 604 (1992)].

Applying this concept to the facts of the instant
case, it seenstous that M. Montgonery had a sim | ar
measur e of control over the funds represented by t he
kited checks he deposited at Third National.
Mont gonery coul d have used t he ki ted checks to buy a
40- f oot yacht, just as he coul d have used t hemt o pay
of f creditors other than Third National . . . . [T]he
poi nt i s that Montgonery exerci sed significant control

. . ; Montgonery coul d decide . . . whether to pay
off Third Nati onal rather than paying off one of his
smal l er creditors . . . and usi ng what was | eft over
to buy a yacht.

Because t he debt or "coul d have purchased a yacht or
acqui red sonme ot her assets instead of paying his
debt," the assets in the estate at the tinme of
bankruptcy were |l ess than they coul d have been.

In re Montgonmery, 983 F.2d 1389, 1395 (6th Cir. 1993). Thus a debtor

"owns"--i.e., "controls"--nmoney emanating fromathirdpartyif it isthe

debt or who di ctates howt hat noney is to be spent. Seealso, e.qg., Inre

Kenp Pacific Fisheries, Inc., 16 F.3d 313, 316 (9th Cir. 1994) ("Wen a

debtor uses the funds of athird party to pay an obligation of the debtor[, ]

t he Court nust | ook to the source of the control . . . . |If the debtor

control s the di spositionof the funds and desi gnates the creditor to whom

the nonies wi Il be paidindependent of athird party whose funds are bei ng

used . . . inpaynent of the debt, then the paynents nade by t he debtor to

the creditor constitute a preferential transfer.” (citation omtted))
Applying this principlehere, it canreadily be seenthat there

is (at least) a"genuineissue" regardingthe Plaintiff's contention that

UST Tech owned an interest in Sverdrup' s noney. Sverdrup nailedits checks

13



to UST Tech with a cover | etter which descri bed the checks as "paynment of
your invoice," and whichinstructed UST Tech to "forward j oi nt checks to"
t he Defendants. Plaintiff's Exhibit D. The checks were nade payable tothe
order of UST Techand t he sub-subcontractor. Southern's Exhibit 3; Gary's
Exhi bit 3. Thus it woul d seemthat Sverdrup was telling UST Tech and t he
Def endant s t o di vvy up t he noney whi ch t he checks represent ed on what ever
terns t hose parti es found agreeabl e. Under such circunstances, one coul d
certainly infer that UST Tech had no control over Sverdrup's noney so | ong
as it | acked t he j oi nt payee's endorsenent of the check. See, e.g., Mch.
Conp. Laws 8440.3110(4) ("If aninstrunment is payable to 2 or nore persons
not alternatively, it . . . nay be negotiated. . . or enforced only by all
of them"); UniformCommercial Code Corment, 83-110 ("If aninstrunent is
payabl e to Xand Y, neither Xnor Yacting aloneis the personto whomthe
instrument is payable.”). And since UST Tech never obtained those
endor senents, one coul d pl ausi bly argue, it never obtai ned control of the
funds.

It appears, however, that this |ack of actual control over
Sverdrup' s noney does not necessarily nean that UST Tech had no i nt er est
therein. As Hartley explained:

[ Where the debtor transfers a security interest in

return for theloan, the paynent is. . . avoidable

preference tothe extent the transaction depl eted the

debtor's estate. InSteel Structures, Inc. v. Star

Manuf acturing Co., . . . [t]he court held that the

transfer was a voi dabl e preference to t he ext ent of
t he val ue of the collateral given [by the debtor] to

14



thethirdparty [for theloan] . . . . The Court did
not articul ate the reasons behindits conclusions . .
. We t hi nk, however, that the court reasoned t hat
t he | oan presumabl y woul d not have been nmade but for
t he debtor's transfer of a securityinterest tothe
third party. Thus, the debtor controlledtheloanto
t he extent he gave security for it. Consequently, the
Star court held, the transfer of the proceeds was a
voi dabl e preference to the extent of the debtor's
control, the value of the security. . . . [I]nthe
case beforethe Court, . . . the only depl etion of the
debtor's estate resulted fromhis transfer of security
interests to Mdwest [the | ender], which can be
conpared with the granting of a nortgage in Steel
Structures . . . . In[that] . . . case[ ,] the
court[] determ ned that the anmount of t he voi dabl e
pref erence was equal to the val ue of the coll ateral,
not the full amount of the loan to the debtor.

Hartl ey, 825 F.2d at 1071-72 (enphasis added). 1In keeping with this
reasoni ng, Hartl ey remanded for a determ nation "as to t he val ue of the
assets which secured the loan from M dwest to the debtor." 1d. at 107z
Thus Hartl ey hol ds that the debtor i s conclusively presunedto
control borrowed funds to the extent he gave security tothelender. The
Court will refer to this presunption as the "collateral value rule."
The Pl aintiff argued that these cases call for application of
that rule. He explained that "[t]he endorsenent and delivery of the
Check[s] resultedin adimnutionof the anount which Debtor . . . would
ot herw se have recei ved fromSverdrup under the Contract and t hereby reduced
t he assets avail able for other creditors.” Plaintiff's Brief at pp. 14-15.
Apparently, then, thetrustee is contendi ngthat UST Tech gave up "val ue"

inthe formof apro tanto assignnent to the Defendants of its account

15



recei vabl e agai nst Sverdrup.

It is by noneans certainthat this assertion eveninplicates the
collateral valuerule. Hartley, after all, addressed situations in which
t he "val ue" was extended to the party who nade t he chal | enged transfer--

i.e., thethird-party payor. See Hartl ey, 825 F.2d at 1068, 1071-72. Here,

incontrast, it isthe transferees who supposedly received the value. In
further contrast toHartl ey, the val ue conveyed by UST Tech di d not serve
as collateral, but was instead (per the Plaintiff's theory) conveyed
outright. Seeid. at 1072 (suggestingthat the debtor | acks the requisite
control to the extent the loan is undersecured). But while these
i ncongruities are perhaps not fatal tothe Plaintiff's argunment, thereis
anot her consideration which clearly distinguishes Hartley.

Only three years after the Sixth Circuit decidedHartley, it
ruled inArnoldthat acontractor's paynent to a sub-subcontract or does not
i nvol ve property of the debtor/subcontractor if the payee had an i ndependent
right tothe paynent. It is not clear whether this holdingislimtedto

situations i n which the sub-subcontractor actually enforced that i ndependent

right, or if it issufficient that theright existed. See Zorn, supra p.
3, at pp. 7-09.

However, even if Arnoldis narrowy construedwithregardtothis
poi nt, the broader constructionis nore sensible, and hence t he one nost
likely to be adopted by the Sixth Circuit. Seeid. at p. 9. Thisis so

primarily becauseinthis context, any designation as to whose claimis

16



bei ng pai d (or whose right is being enforced) is "inherently arbitrary."

Ild. See alsoid. (suggestingthat it woul d be sinpler, froma practi cal

standpoint, tolimt judicial inquiry to the question of whether the
i ndependent obligation existed).

If we were to apply the collateral value rul einthe manner urged
by the Plaintiff, we woul d have to focus on the very i ssue whi ch we bel i eve
shoul d be di sregarded- - nanel y, whet her Sout hern and Gary col |l ected ontheir
own ri ght of payment or UST Tech's right of paynment. So whil e the outer
boundaries of Hartley' s rul e nay be hard to defi ne, we choose not to stretch
t hose boundaries as far as the Plaintiff woul d |ike. Under these facts, we
conclude that the existence of an independent obligation precludes
application of the collateral value rule.?

The Plaintiff al so argued t hat t he noney wi t h whi ch Sverdrup pai d
t he Def endants was hel d i n constructive trust for UST Tech's benefit. This
kind of trust isinvoked by courts as amatter of equity to prevent "unj ust

enrichment.” Inre Oregas Goup, Inc., 16 F. 3d 1443, 1449 (6th Cir. 1994)

(citation omtted).
Since a constructive trust was not decl ared by court order prior
to UST Tech' s bankruptcy, Oregas arguabl y precl udes this Court fromdoi ng

so now. See generally Zorn, suprap. 3, at pp. 16-17. The Court, however,

W assune here, as we nust in consideringthe Plaintiff's notion for
sunmary judgment, that the Defendants didinfact have an i ndependent ri ght
to the paynent received. See Martin Tel ectroni cs Pacing Systens, Inc.,
F.3d ___, 1997 W.35041 at *2 (6th Cir. Jan. 31, 1997).
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can and will dispose of the trust argunent w thout addressing that
probl ematic issue.
Inarguing for aconstructive trust, theonly authority whichthe

trustee offered was the bankruptcy court’'s decisioninGay Electric, supra

p. 6. That case i s unpersuasive. See Zorn, suprap. 3, at pp. 13-21. W

therefore reject the proposition for which it was cited.

To summari ze, one coul d reasonably infer fromthe record that (1)
t he Def endants either did or didnot have an i ndependent ri ght of paynent
agai nst Sverdrup; (2) Sverdrup paidits debt to UST Tech before t hat debt
mat ur ed or becane fixed; (3) UST Tech had no control over Sverdup's noney;
(4) UST Tech conveyed not hi ng of val ue to t he Def endants when it endor sed
the joint checks fromSverdrup; and (5) there is no factual basis for
declaring a constructive trust infavor of UST Tech. Consequently, none of
the parties is entitled to summary judgnent.

An appropriate order shall enter i neach of the capti oned cases.

Dat ed: February 13, 1997.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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